PERSONAL COSTS CLAIMS

Personal costs claims against lawyers and how best to avoid them
It is important that legal practitioners (solicitors and barristers) are mindful of the provisions
of section 99 of the Civil Procedure Act 2005 (CPA) and Schedule 2 of the Legal Profession
Uniform Law Application Act 2014 (NSW) (Uniform Act) when bringing or defending claims
on behalf of clients. These provisions provide a mechanism by which clients and/or opposing
parties in litigation can seek personal costs against legal practitioners in connection with an
unsuccessful claim or defence.
It is tempting to be motivated by or be sympathetic towards your client’s cause or pursuit for
justice, but it is important to remember that the legal practitioner’s professional obligations
must take priority over the client’s instructions so that the legal practitioner only pursues or
defends claims which have reasonable prospects of success, and to ensure that they are
conducted efficiently.
Subject to the terms and conditions of the policy, claims made for personal costs against
solicitors by clients or by the opposing party in litigation are covered by their professional
indemnity insurance policy.
Whilst claims for costs against legal practitioners in practice have proven difficult to make out,
it is best that all necessary steps are taken to avoid these types of claims.
This article sets out some issues which commonly result in claims being made against
solicitors pursuant to the personal costs legislation and guidelines as to how the Courts
approach such claims, and some tips as to how to avoid such claims.

CPA, Section 99
In short, section 99 of the CPA provides that if it appears to a court that costs have been
incurred:


by the serious neglect, serious incompetence, or serious misconduct of a legal
practitioner1; or



improperly, or without reasonable cause, in circumstances for which a legal practitioner
is responsible2;

the court may order the legal practitioner (after being given a reasonable opportunity to be
heard) to pay part or all of the costs of the client or opposing party3.
The rationale behind these provisions includes the following:


The courts have a right and duty to supervise the conduct of legal practitioners4.



The source of the duty owed to the Court by legal practitioners is defined by public
interest in the administration of justice5.



Legal practitioners should be penalised where their conduct is likely to defeat justice in
the very cause in which that practitioner is engaged6.
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Litigants should not be financially prejudiced by the unjustifiable conduct of litigation by
their own lawyers or of their opponent’s lawyers7.



Making a costs order pursuant to section 99 against a legal practitioner in respect of the
costs of the opposite party reflects the duty of the court ‘to be equally anxious to see
that solicitors not only perform their duty towards their own clients, but also towards all
those against whom they are concerned’ 8.

Uniform Act, Schedule 2
Legal practitioners will be familiar with the obligation placed upon them to certify certain types
of claims or defences as having reasonable prospects of success 9. The costs provisions set out
in Schedule 2 of the Uniform Act (which supersede the former provisions of the Legal
Profession Act 2004 ss 345-349) are more limited than section 99 of the CPA, as those
provisions only apply to claims for damages10 brought on behalf of the client by the legal
practitioner. Some of the relevant factors which the Court will take into consideration when
determining whether or not a claim has reasonable prospects of success include:


Whether the material available to the legal practitioner provides a proper basis for
alleging a fact, since provable facts are necessary to establish the claim or defence.



Whether there are reasonable prospects of damages being recovered on a claim (or a
cross claim), or reasonable prospects that a defence can defeat a claim or lead to a
reduction in the damages recovered on a claim.

The Court may look to the trial judge’s findings to form a presumption that the facts
established by the evidence before the trial court did not form a basis for a reasonable belief
that the claim or the defence had reasonable prospects of success. The legal practitioner will
then be provided with an opportunity to rebut the presumption and must demonstrate that at
the time legal services were provided, there were provable facts that provided a basis for a
reasonable belief that the claim or the defence on which they were provided had reasonable
prospects of success.
It is important to note that the above step may involve producing information or evidence
which is the subject of a duty of confidentiality to the client. In the circumstances, the legal
practitioner will be required to seek the consent of his or her former client to produce such
documentation or information in order to defend themselves against the claim. If the client
refuses to waive privilege, it may hinder a legal practitioner’s ability to defend themselves in
the absence of the material in order to fully explain why and how the claim was commenced
and prosecuted or how the defence was pursued. There is however authority for the
proposition that a solicitor should be given the benefit of the doubt if his or her ability to rebut
the presumption is hindered by their duty of confidentiality to their client11.
If the legal practitioner is unable to rebut the presumption, the Court in its discretion can
order the legal practitioner to pay the costs to the other party, or provide an indemnity in
respect of costs ordered to be paid by the legal practitioner’s client to the opposing party 12.
The Court can also order the legal practitioner to repay their own client’s costs 13.
There are a number of factors the Court will take into account in making such an order. A
leading authority on the costs provisions, Lemoto v Able Technical [2005],14 provides a useful
guideline as to how the costs provisions, particularly in relation to the Uniform Act, should be
applied, as follows:
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This question turns on whether the legal practitioner held a reasonable belief that the
provable facts and a reasonably arguable view of the law meant that there were
reasonable prospects of recovering damages or defeating a claim or obtaining a
reduction in the damages16.



The question whether a legal practitioner reasonably could not have believed that they
had material which objectively justified proceeding with a claim or a defence, turns on
whether that belief ‘unquestionably fell outside the range of views which could
reasonably be entertained’17.



The obligation on the legal practitioner is a continuing one. There may be a stage in a
claim where the fact a legal practitioner could not then reasonably believe that the
evidence available would be admissible to enable the claim to be proved or defended,
may lead to a prima facie case of a contravention of the provisions18.



The mere fact litigation is resolved adversely to a party does not mean costs should be
ordered against the legal practitioner. The question whether an order should be made is
discretionary19.



When considering whether to make an order the court should consider the nature of the
contravention which has been established and the possibly serious implications of
making the costs order and determine whether it is just, in all the circumstances, that an
order should be made and whether it should be as to the whole or part of the costs 20.



The procedure to be adopted is a matter for the judge. The procedure must be devised
having regard to the principles of natural justice and should be fair and ‘as simple and
summary as fairness permits’21.



Any application seeking a personal costs order against a legal practitioner is to be made
by notice of motion supported by an affidavit22.



The Court must ensure that the legal practitioner has full and sufficient notice of the
complaint and full and sufficient opportunity of answering it23.



The power to order costs against a non-party must be exercised judicially and except for
exceptional circumstances, in the presence of the legal practitioner. It should be
determined by the delivery of a judgment which adequately exposes the reasons for the
outcome24.

The Courts have said that the powers given by these provisions are to be exercised with
caution and sparingly25. Also, it has been held that a legal practitioner is not to be held to
have acted improperly, unreasonably or negligently simply because they have acted for a
party who pursues a claim or a defence which is plainly doomed to fail 26.
Claims pursuant to these provisions are ordinarily made shortly after the final judgment in a
matter, but this is not always the case27.
Although the Courts are cautious about making orders against legal practitioners, the making
of such claims against solicitors by other parties or clients is becoming more prevalent in
recent years.
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Common issues in claims for personal costs
Claims are commonly brought in circumstances where costs have been incurred as a result of:


A legal practitioner’s failure adequately to plead a claim or defence, and frequent
amendments to pleadings.



A legal practitioner’s failure to prepare the case properly, for example, bringing a claim
in circumstances where there is no evidence to substantiate all of the elements of the
cause of action, such as the causation and damages components of the claim. This
includes expert evidence adduced by an individual who lacked the relevant expertise to
provide the opinion expressed.



A proliferation of expert evidence and documentation adduced in the proceedings and at
trial which may prove to be irrelevant or ill-conceived, and resulted in wasted costs.



Frequent and persistent breaches of court orders due to the solicitor’s conduct.



A legal practitioner’s failure to review the merits of the claim after the proceedings had
been commenced or a defence has been filed, to determine if the prospects of success
have diminished as a case progresses.



A legal practitioner’s failure to act in accordance with the client’s express or implied
instructions or authority.



A legal practitioner who pleads defences for the purposes of delaying proceedings.



A claim which appears to be an abuse of the court’s process.

Matters that will not result in a costs claim


Preliminary work performed by the legal practitioner for the purpose of a proper and
reasonable consideration of whether a claim or defence has reasonable prospects of
success.



Furthermore, the Court is unlikely to make an order when the failure of the claim or
defence depended on the credibility of the witnesses. The Courts have held that a legal
practitioner is not required to be the judge of his or her client’s own credit28.

Steps to take to avoid a possible claim
There are a number of steps solicitors should take generally by way of risk management to
avoid personal costs claims, including the following:


Ensure the evidence covers all of the elements necessary to prove the claim or defence,
and importantly, the issues of causation and damages.



Ensure lay and expert evidence is obtained prior to commencing proceedings to support
the claims to be made and ensure that material is objectively admissible and actually
supports the allegations. In particular, ensure the expert has the relevant expertise to
provide the opinion sought from them.



Attempt to get the pleadings right the first time around by obtaining detailed instructions
from the client, to avoid the need to re-plead and thus delays and wasted costs.



Only seek relevant material when issuing requests for discovery, subpoenas for
production and notices to produce.



Regularly review claims after proceedings have been issued to ensure the merits of the
cause of action have not diminished by conflicting facts/evidence. This includes up until
the hearing of the matter.



Brief counsel early if there is a need to obtain more specialised advice about the claim
and the evidence required to support the claim.
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Ensure file notes are kept of all advices given to clients regarding the prospects of
success of the claim.



Ensure effective supervision of the work performed.
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